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Abstract:	This	study	discusses	the	dynamics	of	child	custody	policies	in	Indonesia	and	Malaysia	in	the	face	of	
modern	 family	 challenges,	 such	 as	 divorce,	mixed	marriages,	 single-parent	 families,	 and	 the	 increasingly	
dominant	role	of	women.	Both	countries	have	legal	system	that	combine	civil	law	and	religious	law,	which	
often	 create	 tensions	 in	 the	 implementation	 of	 child	 custody	 rights.	 The	 study	 analyzez	 the	 influence	 of	
globalization	and	international	human	rights	standars,	particularly	the	UN	Convention	on	the	rights	of	the	
child,	on	these	policies,	as	well	as	the	challenges	in	integrating	international	principles	with	domestic	law.	
Tha	 research	method	used	 is	 a	 literature	 study	with	 a	 comparative	 analisys,	 gathering	data	 form	 journal,	
books,	policy	document,	and	relevant	online	sources	regarding	child	custody	regulations	in	Indonesia	and	
Malaysia.	The	result	show	that	although	both	countries	have	ratified	the	UN	Convention	on	the	Rights	of	the	
Child,	its	implementation	still	faces	obstacles	due	to	differences	in	legal	system	and	social	norms.	In	Indonesia,	
religious	law	is	more	dominant	in	determining	child	custody,	while	in	Malaysia,	there	is	a	dual	legal	system	
between	civil	and	sharia	law.	However,	there	are	opportunities	to	strengthen	child	custody	policies	that	are	
more	inclusive	and	responsive	to	modern	families	by	involving	courts,	social	institutions,	and	the	government.	
The	study	concludes	that	to	unsere	optimal	child	protection,	both	countries	need	to	align	their	policies	with	
international	standars	and	be	more	sensitive	to	the	social	changes	occurring	within	modern	families.	
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Abstrak:	 Penelitian	 ini	 membahas	 dinamika	 kebijakan	 hak	 asuh	 anak	 di	 Indonesia	 dan	Malaysia	 dalam	
menghadapi	tantangan	keluarga	modern,	seperti	perceraian,	perkawinan	campuran,	keluarga	dengan	orang	
tua	 tunggal,	 serta	 semakin	 dominannya	 peran	 perempuan.	 Kedua	 negara	 memiliki	 sistem	 hukum	 yang	
mengombinasikan	 hukum	 perdata	 dan	 hukum	 agama,	 yang	 dalam	 praktiknya	 kerap	 menimbulkan	
ketegangan	dalam	pelaksanaan	hak	asuh	anak.	Penelitian	ini	menganalisis	pengaruh	globalisasi	dan	standar	
hak	asasi	manusia	internasional,	khususnya	Konvensi	Perserikatan	Bangsa-Bangsa	tentang	Hak-Hak	Anak,	
terhadap	kebijakan	tersebut,	serta	tantangan	dalam	mengintegrasikan	prinsip-prinsip	internasional	ke	dalam	
hukum	domestik.	Metode	penelitian	yang	digunakan	adalah	studi	kepustakaan	dengan	analisis	komparatif,	
dengan	menghimpun	data	dari	jurnal	ilmiah,	buku,	dokumen	kebijakan,	serta	sumber	daring	yang	relevan	
terkait	regulasi	hak	asuh	anak	di	Indonesia	dan	Malaysia.	Hasil	penelitian	menunjukkan	bahwa	meskipun	
kedua	 negara	 telah	 meratifikasi	 Konvensi	 Perserikatan	 Bangsa-Bangsa	 tentang	 Hak-Hak	 Anak,	
implementasinya	masih	menghadapi	berbagai	kendala	akibat	perbedaan	sistem	hukum	dan	norma	sosial.	Di	
Indonesia,	hukum	agama	lebih	dominan	dalam	penentuan	hak	asuh	anak,	sementara	di	Malaysia	terdapat	
sistem	hukum	ganda	antara	hukum	perdata	dan	hukum	syariah.	Namun	demikian,	terdapat	peluang	untuk	
memperkuat	kebijakan	hak	asuh	anak	yang	lebih	inklusif	dan	responsif	terhadap	realitas	keluarga	modern	
melalui	keterlibatan	pengadilan,	lembaga	sosial,	dan	pemerintah.	Penelitian	ini	menyimpulkan	bahwa	untuk	
memastikan	perlindungan	anak	yang	optimal,	kedua	negara	perlu	menyelaraskan	kebijakan	nasional	dengan	
standar	internasional	serta	lebih	peka	terhadap	perubahan	sosial	yang	terjadi	dalam	keluarga	modern.	
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Introduction 
Social	 changes	 that	 have	 occurred	 over	 the	 past	 few	 decades	 have	 had	 a	 significant	

impact	on	the	structure	and	dynamics	of	families	around	the	world,	including	in	Indonesia	
and	 Malaysia	 (Fahrudin	 et	 al.,	 2022).	 Modern	 families,	 with	 variations	 such	 as	 mixed	
marriages,	single-parent	households,	and	the	increasingly	dominant	role	of	women,	present	
new	challenges	 for	 the	 legal	 system	and	state	policies	 (Mustofa,	2008).	One	 issue	 that	has	
emerged	as	a	consequence	of	these	changes	is	child	custody,	which	has	become	increasingly	
complex	and	requires	 special	attention	 in	 the	context	of	modern	 families	 (Setiawati	et	al.,	
2023).	

In	Indonesia,	policies	and	regulations	regarding	child	custody	have	traditionally	been	
based	 on	 national	 law	 that	 refers	 to	 religious	 legal	 principles,	 particularly	 within	Muslim	
communities	(Hadaiyatullah	et	al.,	2024).	Meanwhile,	in	Malaysia,	which	also	has	a	Muslim-
majority	 population,	 the	 legal	 system	 combines	 positive	 law	 with	 Islamic	 law,	 creating	 a	
unique	dynamic	in	determining	child	custody	(Ali	&	Puspita,	2023).	Changes	in	child	custody	
regulations	and	policies	in	both	countries	are	not	only	influenced	by	domestic	law	but	also	by	
developments	in	social,	economic,	and	cultural	spheres	(Hermanto	et	al.,	2021).	

However,	both	Indonesia	and	Malaysia	continue	to	 face	various	challenges	related	to	
child	 custody	 issues	 (Hamzah,	 2018).	 In	 Indonesia,	 one	 of	 the	main	 problems	 is	 the	 legal	
uncertainty	in	determining	custody	between	divorced	couples,	particularly	regarding	conflicts	
between	religious	courts	and	civil	courts	(Masyhadi	&	Mahmudi,	2024).	Several	cases	show	
that	despite	efforts	to	prioritize	the	best	interests	of	the	child,	court	decisions	are	often	driven	
by	subjective	factors,	such	as	the	dominance	of	either	the	mother’s	or	father’s	rights	to	make	
decisions	(Azwar	et	al.,	2024).	Additionally,	disparities	in	the	application	of	the	law	to	Muslim	
and	non-Muslim	families	also	pose	issues	that	lead	to	injustice	in	several	child	custody	cases	
(Puspitosari,	2014).	

In	Malaysia,	similar	issues	arise	due	to	the	dual	legal	framework	that	combines	Sharia	
law	and	civil	 law	 (HM	et	al.,	 2023).	 Incompatibilities	between	 the	 two	 legal	 systems	often	
cause	 confusion	 between	 Sharia	 court	 and	 civil	 court	 decisions	 regarding	 child	 custody,	
especially	when	one	parent	is	not	Muslim	or	when	a	couple	divorces	amicably.	Research	by	
Zakri	(2024)	indicates	the	existence	of	ambiguities	in	determining	child	custody	in	divorce	
cases	 involving	 religious	 differences	 or	mixed	marriages	 (binti	 Zakri,	 2024).	On	 the	 other	
hand,	 among	Muslim	 families,	 child	 custody	 policies	 based	 on	 Islamic	 law	 do	 not	 always	
accommodate	the	needs	of	children	in	more	complex	family	situations,	such	as	single-parent	
households	or	families	with	non-traditional	parental	roles	(Abdullah,	2024).	

Previous	studies	have	shown	that	although	both	countries	have	legal	systems	grounded	
in	Islamic	teachings,	differences	appear	in	their	implementation,	particularly	in	child	custody	
cases.	For	 instance,	a	 study	conducted	by	Tanjung	 (2021)	 revealed	 that	 in	 Indonesia,	 child	
custody	policies	after	divorce	are	more	influenced	by	decisions	of	religious	courts,	with	a	focus	
on	fulfilling	children’s	rights	and	protecting	mothers	as	primary	caregivers	(Tanjung	et	al.,	
2021).	On	the	other	hand,	research	by	Zakri	(2024)	on	child	custody	in	Malaysia	shows	a	strong	
influence	of	the	dual	legal	system	a	combination	of	Sharia	and	civil	law	which	often	creates	
uncertainty	in	determining	child	custody	within	Muslim	families.	

Despite	the	growing	body	of	scholarship	on	child	custody	in	Indonesia	and	Malaysia,	
existing	studies	tend	to	examine	each	jurisdiction	in	isolation	or	focus	primarily	on	doctrinal	
legal	analysis	without	sufficiently	addressing	the	dynamic	interaction	between	legal	pluralism,	
policy	change,	and	contemporary	family	realities.	Previous	research	has	highlighted	the	role	
of	religious	courts	in	Indonesia	and	the	complexities	arising	from	Malaysia’s	dual	legal	system;	
however,	it	remains	limited	in	explaining	how	regulatory	transformations	respond	to	evolving	
family	structures	and	how	such	responses	shape	judicial	reasoning	in	custody	disputes	across	
both	 contexts.	 Consequently,	 a	 comparative	 and	 dynamic	 analysis	 that	 systematically	
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interrogates	 policy	 shifts,	 institutional	 practices,	 and	 their	 implications	 for	 child	 welfare	
remains	largely	absent.	This	study	seeks	to	fill	that	gap	by	offering	a	comparative	examination	
of	 child	 custody	 regulations	 and	 policy	 developments	 in	 Indonesia	 and	 Malaysia,	 with	
particular	 attention	 to	 how	 each	 legal	 system	 negotiates	 Islamic	 legal	 principles	 within	
modern	socio-legal	 frameworks.	The	novelty	of	 this	article	 lies	 in	 its	 integrative	approach,	
which	 not	 only	 compares	 formal	 legal	 norms	 but	 also	 elucidates	 the	 underlying	 policy	
rationales	and	their	impact	on	the	realization	of	children’s	welfare	and	justice	within	Muslim	
family	law	systems.	

Although	 Indonesia	 and	Malaysia	 share	 similarities	 in	 cultural	 and	 religious	 aspects,	
differences	 in	 legal	 systems	 and	 policy	 implementation	 make	 both	 countries	 interesting	
subjects	for	comparison	in	the	context	of	child	custody.	A	comparative	study	of	child	custody	
regulations	and	policies	in	these	two	countries	can	provide	a	deeper	understanding	of	how	
each	nation	responds	to	the	demands	of	modern	families	and	how	such	responses	affect	legal	
decisions	in	child	custody	cases.	Therefore,	this	study	aims	to	analyze	the	dynamics	of	changes	
in	child	custody	regulations	and	policies	in	Indonesia	and	Malaysia,	as	well	as	to	compare	the	
approaches	 taken	 by	 both	 countries	 in	 addressing	 issues	 within	 modern	 families.	 By	
understanding	 the	 differences	 and	 similarities	 in	 child	 custody	 policies,	 this	 research	 is	
expected	to	contribute	to	the	formulation	of	better	policies	to	ensure	the	welfare	and	justice	
of	children	within	the	family	legal	systems	of	both	countries.	

Method 
This	study	adopts	a	qualitative	research	design	focusing	on	the	analysis	of	child	custody	

regulations	and	policies	in	Indonesia	and	Malaysia	in	response	to	the	dynamics	of	modern	
family	structures.	The	qualitative	approach	was	selected	to	enable	an	in-depth	examination	
of	legal	norms,	public	policies,	and	implementation	practices	influenced	by	social,	cultural,	
and	legal	factors.	Rather	than	measuring	variables	statistically,	this	research	aims	to	identify	
patterns,	 trends,	 and	 policy	 rationales	 within	 the	 context	 of	 evolving	 family	 conditions,	
including	divorce,	mixed	marriages,	and	single-parent	households.	

The	 research	employs	a	 library-based	 research	approach	combined	with	comparative	
analysis.	This	approach	facilitates	a	systematic	comparison	of	child	custody	policies	and	legal	
frameworks	 in	 Indonesia	and	Malaysia	 two	countries	characterized	by	plural	 legal	systems	
that	integrate	civil	law	and	religious	law.	The	selection	of	these	countries	is	based	on	their	
shared	socio-religious	contexts	and	differing	legal	institutional	arrangements,	which	allow	for	
a	 comprehensive	 examination	 of	 how	 family	 law	 adapts	 to	 social	 change	 in	 distinct	 yet	
comparable	settings.	

The	 data	 sources	 for	 this	 study	 consist	 exclusively	 of	 secondary	 data	 obtained	 from	
authoritative	written	materials.	Data	collection	was	conducted	through	a	structured	review	of	
peer-reviewed	 academic	 journals,	 legal	 textbooks,	 statutory	 regulations,	 relevant	 court	
decisions,	government	policy	documents,	and	official	publications	issued	by	state	institutions	
and	international	organizations,	particularly	those	related	to	the	United	Nations	Convention	
on	the	Rights	of	the	Child.	These	documents	were	selected	based	on	their	normative	authority	
and	direct	relevance	to	the	formulation	and	implementation	of	child	custody	policies	in	both	
jurisdictions.	

Data	 analysis	 was	 carried	 out	 using	 a	 qualitative	 interpretative	 technique	 through	
several	 stages,	 including	 thematic	 categorization	 of	 legal	 and	 policy	materials	 concerning	
child	 custody,	 the	 interaction	 between	 religious	 and	 civil	 law,	 and	 the	 influence	 of	
international	human	rights	standards.	The	data	were	then	analyzed	comparatively	to	identify	
similarities	 and	 differences	 between	 Indonesia	 and	Malaysia	 and	 interpreted	 within	 their	
respective	 socio-legal	 contexts.	 This	 analytical	 process	 was	 designed	 to	 reveal	 policy	
challenges,	 adaptive	 strategies,	 and	 opportunities	 for	 strengthening	 child	 protection	 and	
parental	equity	within	modern	family	systems.	
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Results 
Child	Custody	(Ḥaḍānah)	in	the	Perspective	of	Islamic	Law	

Within	 the	 framework	 of	 Islamic	 law,	 child	 custody	 is	 known	 as	 ḥaḍānah,	 a	 term	
etymologically	 derived	 from	 ḥaḍn,	 meaning	 to	 embrace,	 nurture,	 and	 protect	 in	 close	
proximity.	Terminologically,	ḥaḍānah	 refers	 to	the	authority	and	responsibility	 to	care	 for,	
nurture,	educate,	and	safeguard	a	child	who	is	not	yet	capable	of	independently	managing	his	
or	her	own	affairs,	whether	physically,	mentally,	or	spiritually.	In	Islamic	jurisprudence,	child	
custody	is	not	understood	merely	as	a	parental	right	but	rather	as	a	sharʿī	obligation	aimed	at	
ensuring	the	fulfillment	of	the	child’s	best	interests	(maṣlaḥat	al-ṭifl).	Classical	jurists	(fuqahā’)	
have	 consistently	 emphasized	 that	 ḥaḍānah	 constitutes	 an	 integral	 component	 of	 the	
protection	of	life	(ḥifẓ	al-nafs)	and	lineage	(ḥifẓ	al-nasl)	within	the	framework	of	maqāṣid	al-
syarī‘ah.	 Accordingly,	 its	 orientation	 is	 fundamentally	 protective	 and	 child-centered,	
prioritizing	the	welfare	of	the	child	over	parental	interests	(Al-Zuḥaylī,	1989;	Al-Syāṭibī,	2003).	

The	 implementation	 of	 child	 custody	 in	 Islam	 is	 governed	 by	 several	 fundamental	
principles.	First	is	the	principle	of	al-maṣlaḥah	al-‘ulyā	lil-ṭifl,	whereby	the	child’s	best	interests	
constitute	the	primary	consideration	in	determining	custodial	arrangements.	Second	is	the	
principle	 of	 capacity	 and	 suitability	 (al-ahliyyah	 wa	 al-kifā’ah),	 which	 requires	 that	 the	
custodian	 possess	 adequate	 moral,	 physical,	 psychological,	 and	 spiritual	 competence	 to	
provide	 proper	 care.	 Third	 is	 the	 principle	 of	 compassion	 (raḥmah)	 and	 protection,	
emphasizing	the	necessity	of	a	nurturing,	secure,	and	violence-free	caregiving	environment.	
Fourth	is	the	principle	of	continuity	in	education	and	religious	upbringing,	ensuring	balanced	
development	while	preserving	the	child’s	religious	identity.	In	cases	of	divorce,	the	majority	
of	Muslim	jurists	maintain	that	mothers	hold	priority	custody	rights	over	children	who	have	
not	yet	reached	the	stage	of	mumayyiz,	provided	no	sharʿī	impediment	exists.	This	position	is	
grounded	in	the	view	that	mothers	tend	to	possess	greater	emotional	proximity	and	capacity	
to	meet	children’s	fundamental	needs	during	early	developmental	stages	(Ibn	Qudāmah,	1997;	
Nasution,	2018).	

The	normative	foundations	of	child	custody	(ḥaḍānah)	in	Islam	are	firmly	rooted	in	the	
Qur’an	and	the	Prophetic	traditions,	both	of	which	underscore	parental	responsibility	for	the	
protection,	care,	and	overall	well-being	of	children.	One	of	the	principal	Qur’anic	references	
is	Qur’an,	Sūrat	al-Baqarah	[2]:	233,	which	delineates	parental	obligations	particularly	those	
of	mothers	and	fathers	 in	the	provision	of	care	and	the	fulfillment	of	children’s	needs	in	a	
proportionate	and	balanced	manner.	This	verse	articulates	a	complementary	distribution	of	
roles,	 whereby	 maternal	 caregiving	 is	 recognized	 alongside	 paternal	 responsibility	 for	
material	 support,	 thereby	 affirming	 that	 child	 custody	 in	 Islam	 is	 a	 shared	 obligation	
grounded	in	justice,	compassion,	and	responsibility.	As	such,	ḥaḍānah	emerges	not	merely	as	
a	 private	 familial	 arrangement	 but	 as	 a	 normative	 legal	 institution	 aimed	 at	 safeguarding	
children’s	rights	and	welfare	within	the	broader	ethical	framework	of	Islamic	law.	The	Qur’an	
explicitly	articulates	the	normative	foundations	of	child	caregiving	and	parental	responsibility	
in	Sūrat	al-Baqarah	[2]:	233:	

فِورُعْمَلْاِب	َّنھُُتوَسْكِوَ	َّنھُُقزْرُِ	ھَل	دِوُلوْمَلْا	ىَلعَوَ	ۚ◌َ	ةعَاضََّرلا	َّمِتُی	نَْأ	دَارََأ	نْمَلِ	نِیَْلمِاكَ	نِیَْلوْحَ	َّنھُدَلاَوَْأ	نَعْضِرُْی	تُادَلِاوَلْاوَ 	
Means:	“Mothers	are	to	breastfeed	their	children	for	two	complete	years,	 for	those	who	

wish	to	complete	the	period	of	nursing;	and	the	father	is	obliged	to	provide	their	
sustenance	and	clothing	in	an	equitable	and	socially	recognized	manner.”	

This	provision	indicates	that	child	caregiving	constitutes	a	shared	parental	responsibility	
grounded	in	a	complementary	and	proportionate	division	of	roles.	Mothers	are	positioned	as	
primary	 caregivers	 during	 the	 early	 stages	 of	 a	 child’s	 life,	 owing	 to	 their	 biological	 and	
emotional	proximity,	while	fathers	assume	responsibility	for	financial	provision	and	economic	
protection.	Classical	Qur’anic	exegetes	have	argued	that	this	verse	extends	beyond	regulating	
breastfeeding	practices	and	articulates	 the	 foundational	principles	of	ḥaḍānah,	namely	 the	
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comprehensive	care	and	nurturing	of	children	to	ensure	their	optimal	physical,	emotional,	
and	developmental	well-being	(Al-Ṭabarī,	2001;	Al-Sabūnī,	2007).	In	addition,	Sūrat	al-Taḥrīm	
[66]:	6	constitutes	a	central	normative	basis	for	child	protection	within	Islamic	law:	

ارًاَن	مْكُیلِھَْأوَ	مْكُسَُفنَْأ	اوُق	اوُنمَآ	نَیذَِّلا	اھَُّیَأ	اَی 	
Means:	“O	you	who	believe,	safeguard	yourselves	and	your	families	from	the	Fire.”		
It	underscores	the	parental	obligation	to	protect	the	family,	including	children,	not	only	

from	physical	harm	but	also	from	moral,	spiritual,	and	psychosocial	degradation.	Within	the	
framework	 of	 ḥaḍānah,	 this	 verse	 establishes	 that	 child	 custody	 encompasses	 ethical	
education,	 religious	 formation,	 and	 sustained	 psychosocial	 protection.	 Importantly,	 this	
obligation	is	continuous	in	nature	and	does	not	cease	as	a	consequence	of	marital	dissolution	
between	 parents	 (Al-Qurṭubī,	 2006).	 The	 Prophetic	 traditions	 further	 reinforce	 these	
principles,	particularly	with	regard	to	the	prioritization	of	maternal	custody	for	children	who	
have	not	yet	reached	the	stage	of	mumayyiz.	The	Prophet	Muḥammad	(peace	be	upon	him)	
stated	to	a	woman	contesting	custody	of	her	child:	

يحِكِنَْت	مَْل	امَ	ھِِب	ُّقحََأ	تِنَْأ 	
Means:	“You	have	a	greater	right	to	custody	of	the	child	so	long	as	you	do	not	remarry.”	

(Reported	by	Abū	Dāwūd)	
This	ḥadīth	demonstrates	that	custody	rights	in	Islam	are	determined	primarily	by	the	

caregiver’s	capacity	to	secure	the	child’s	best	interests,	rather	than	by	biological	ties	alone.	
Consequently,	 both	 the	 Qur’an	 and	 the	 Prophetic	 traditions	 consistently	 conceptualize	
ḥaḍānah	as	a	moral	and	legal	obligation	oriented	toward	the	protection	of	children	(ḥifẓ	al-
nafs	wa	al-nasl),	 thereby	providing	a	normative	foundation	for	the	development	of	Islamic	
family	law	that	is	justice-oriented	and	explicitly	attentive	to	the	welfare	of	the	child.	

Emerging	 Patterns	 and	 Key	 Differences	 in	 Child	 Custody	 Policy	 Shifts	 between	
Indonesia	and	Malaysia	

The	dynamics	of	regulatory	and	policy	changes	regarding	child	custody	in	Indonesia	and	
Malaysia	 are	 strongly	 influenced	 by	 social	 and	 cultural	 developments	 that	 have	 emerged	
alongside	 the	 rise	 of	 modern	 family	 structures	 (Ali	 &	 Puspita,	 2023).	 Over	 the	 past	 few	
decades,	both	countries	have	experienced	significant	changes	in	family	structure	driven	by	
globalization,	urbanization,	 and	 social	 transformation.	Modern	 family	phenomena	 such	as	
mixed	marriages,	 single-parent	households,	 and	 shifting	gender	 roles	within	 families	have	
required	adjustments	in	policies	and	regulations	related	to	child	custody	(Clara	&	Wardani,	
2020).	As	the	traditionally	patriarchal	family	structure	begins	to	shift,	legal	systems	in	both	
countries	must	adapt	to	accommodate	more	complex	social	realities.	

The	first	factor	driving	changes	in	child	custody	regulations	is	the	increasing	awareness	
of	 the	protection	of	 children's	 rights	 and	 the	best	 interests	 of	 the	 child.	 In	 Indonesia	 and	
Malaysia,	there	is	strong	encouragement	from	society	and	international	institutions	such	as	
the	United	Nations	 to	 ensure	 that	 policies	 concerning	 child	 custody	 always	 prioritize	 the	
child’s	welfare.	This	has	contributed	to	a	paradigm	shift	in	court	decision-making	regarding	
child	 custody	 from	 previously	 being	 parent-oriented	 to	 focusing	 more	 on	 the	 needs	 and	
interests	of	the	child.	In	addition,	the	push	to	ensure	gender	equality	and	women’s	rights	has	
also	influenced	policy	changes	in	determining	child	custody,	with	greater	recognition	of	the	
role	of	mothers	as	the	primary	caregivers	(Asnawi	&	SHI,	2022).	

Changes	in	family	structure	also	significantly	affect	existing	regulations	and	policies.	The	
rise	of	single-parent	families	or	families	with	divorced	parents	has	compelled	the	legal	systems	
of	 both	 countries	 to	 regulate	 child	 custody	 in	 a	 more	 flexible	 context.	 In	 Indonesia,	 the	
fragmentation	of	 family	 law	between	religious	 law	and	state	 law	has	created	challenges	 in	
harmonizing	child	custody	policies,	especially	regarding	custody	arrangements	after	divorce	
(Haryani,	2023).	Meanwhile,	in	Malaysia,	the	dual	legal	system	that	combines	Sharia	law	and	
civil	 law	 has	 also	 led	 to	 ambiguities	 in	 handling	 child	 custody,	 particularly	when	 divorce	
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involves	couples	with	different	religious	backgrounds.	These	developments	highlight	the	need	
to	formulate	more	inclusive	regulations	that	integrate	existing	legal	principles.	

Socioeconomic	development	also	plays	an	important	role	in	shaping	changes	to	child	
custody	 policies.	 In	 both	 countries,	 economic	 progress	 and	 the	 increased	 participation	 of	
women	in	the	workforce	have	transformed	the	roles	and	responsibilities	of	parents	in	caring	
for	and	educating	their	children.	Greater	economic	demands	have	resulted	in	many	families	
in	Indonesia	and	Malaysia	relying	on	dual-income	households,	directly	influencing	decisions	
regarding	child	custody.	In	many	cases,	child	custody	determinations	are	influenced	not	only	
by	emotional	or	psychological	factors	but	also	by	practical	considerations	such	as	the	parents’	
economic	capacity	to	provide	education	and	welfare	for	their	children	(Semman,	2025).	

These	changes	are	also	shaped	by	the	impact	of	globalization	and	modernization,	which	
introduce	 international	 values	 concerning	 human	 rights,	 including	 children's	 rights.	 The	
adoption	of	international	standards	such	as	the	UN	Convention	on	the	Rights	of	the	Child	has	
encouraged	both	countries	to	update	their	policies	to	fulfill	their	international	obligations.	
This	is	reflected	in	Indonesia’s	and	Malaysia’s	efforts	to	ensure	that	child	custody	policies	are	
more	strongly	oriented	toward	the	fulfillment	of	children’s	rights	and	to	avoid	inequalities	
that	may	arise	as	a	consequence	of	shifting	family	structures.	By	taking	into	account	these	
social,	cultural,	and	economic	changes,	child	custody	policies	in	both	countries	are	expected	
to	be	more	responsive	to	the	increasingly	complex	challenges	of	modern	families.		

Legal	pluralism	theory	is	employed	to	explain	that	 legal	systems	within	society	do	not	
operate	 in	 singular	 form.	 In	 Indonesia	 and	Malaysia,	 pluralism	manifests	 not	 only	 in	 the	
coexistence	of	religious	law,	state	law,	and	social	norms,	but	also	in	the	differing	institutional	
configurations	governing	the	adjudication	of	family	matters.	Indonesia	practices	pluralism	in	
terms	 of	 legal	 sources	 but	 within	 a	 unified	 judicial	 system,	 while	 Malaysia	 applies	 dual	
pluralism	 both	 at	 the	 level	 of	 legal	 sources	 and	 judicial	 institutions	 allowing	 custody	
jurisdiction	to	be	divided	between	two	separate	courts.	Through	this	theoretical	perspective,	
the	comparative	analysis	becomes	explanatory	rather	 than	descriptive,	demonstrating	how	
the	 configuration	 of	 pluralism	 shapes	 arenas	 of	 legal	 contestation,	 sources	 of	 normative	
legitimacy,	 decision-making	 processes,	 and	 policy	 outcomes	with	 direct	 consequences	 for	
families	and	children.		

Family	 law	 theory	 enhances	 the	 analysis	 by	 clarifying	 that	 the	 core	purpose	of	 family	
regulation	is	to	preserve	social	order,	stabilize	household	relations,	and	protect	the	rights	of	
children.	 However,	 family	 law	 also	 reflects	 the	 dominant	 social	 values	 embedded	 within	
society.	 Shifts	 in	 demographic	 and	 social	 conditions	 including	 the	 rise	 of	 single-parent	
households,	 increased	 female	 economic	 participation,	 growing	 urbanization,	 and	 the	
emergence	of	new	domestic	patterns	compel	legal	frameworks	to	adapt	in	order	to	remain	
relevant.	Through	this	lens,	recent	transformations	in	child	custody	policies	in	Indonesia	and	
Malaysia	can	be	understood	as	responses	to	structural	pressures	emerging	from	contemporary	
family	 life.	 When	 family	 structures	 evolve,	 family	 law	 undergoes	 reinterpretation	 and	
reconstruction.	This	 theoretical	approach	 thus	explains	why	similar	 social	 transformations	
can	generate	distinct	legislative	trajectories	and	judicial	practices	in	the	two	countries	despite	
shared	cultural	and	religious	foundations.		

The	 theory	 of	 Mubādalah	 offers	 an	 internal	 Islamic	 normative	 framework	 that	
conceptualizes	 family	 relations	 as	 cooperative,	 reciprocal,	 and	 mutually	 responsible	
partnerships	between	 fathers	and	mothers.	 Its	principles	 reciprocity,	co-equal	partnership,	
and	shared	parental	responsibility	assert	that	custody	rulings	should	not	be	determined	solely	
by	gendered	presumptions	or	traditional	patriarchal	constructs,	but	by	objective	assessments	
of	the	child’s	best	interests.	Integrating	Mubādalah	enables	the	analysis	to	remain	faithful	to	
Islamic	epistemology	while	simultaneously	addressing	the	realities	of	contemporary	 family	
structures	 and	 the	 demands	 of	 international	 human	 rights	 principles.	 Contrary	 to	 the	
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assumption	 that	 Islamic	 law	 is	 inherently	 at	 odds	 with	 equality	 and	 children’s	 rights,	
Mubādalah	demonstrates	that	Islamic	jurisprudence	contains	interpretive	resources	capable	
of	 supporting	 family	 law	 reform	 without	 abandoning	 religious	 legitimacy.	 Thus,	 this	
theoretical	 approach	 strengthens	 the	 argument	 that	 reforming	 custody	 provisions	 can	 be	
conducted	 through	 ijtihād	 anchored	 in	 child	welfare	 and	equitable	 family	 relations	 rather	
than	through	departures	from	Islamic	values.	

Social-Legal	 Factors	 Influencing	 the	 Transformation	 of	 Child	 Custody	 Policies	 in	
Indonesia	and	Malaysia	

The	transformation	of	child	custody	policies	in	Indonesia	and	Malaysia	is	shaped	by	a	
complex	interaction	between	social	change,	cultural	norms,	economic	developments,	and	the	
pluralistic	 legal	 structures	 operating	 in	 both	 countries.	 These	 socio-legal	 elements	 do	 not	
function	independently;	rather,	they	collectively	influence	how	regulatory	frameworks	evolve	
and	 how	 judicial	 practices	 interpret	 hadhanah	 within	 the	 changing	 realities	 of	 modern	
families.	
1.	The	Rise	of	the	Best	Interests	of	the	Child	Principle	and	Shifting	Social	Paradigms	

One	 of	 the	most	 significant	 drivers	 of	 policy	 transformation	 is	 the	 growing	 societal	
awareness	of	children’s	rights	and	the	strengthening	of	the	best	interests	of	the	child	principle.	
This	 normative	 shift	 appears	 to	 be	 influenced	 by	 changing	 family	 structures,	 increasing	
gender	 equality,	 and	 broader	 recognition	 of	 children	 as	 rights-bearing	 individuals.	
Contemporary	 scholarship	 demonstrates	 that	 courts	 in	 both	 Indonesia	 and	 Malaysia	
increasingly	apply	this	principle	by	prioritizing	the	child’s	welfare	rather	than	adhering	strictly	
to	 parental	 or	 gender-based	 traditions.	 The	 expansion	of	 single-parent	households,	mixed	
marriages,	 and	 dual-income	 families	 further	 necessitates	 an	 adaptive	 legal	 approach	 that	
considers	 emotional	 stability,	 educational	 continuity,	 and	 caregiving	 capacity	 as	 central	
components	of	custody	determinations.	
2.	Legal	Pluralism	and	the	Structural	Complexity	of	Custody	Regulation	

Both	Indonesia	and	Malaysia	operate	within	pluralistic	legal	systems	in	which	Islamic	
family	 law	 interacts	 with	 national	 civil	 legislation.	 This	 duality	 creates	 a	 dynamic	 legal	
environment	 that	 is	 responsive	 to	social	change	while	simultaneously	presenting	potential	
inconsistencies.	 In	 Indonesia,	 child	 custody	 is	 governed	 by	 the	 Marriage	 Law	 and	 the	
Kompilasi	Hukum	Islam	(Compilation	of	Islamic	Law),	whereas	Malaysia	implements	multiple	
state-level	Islamic	Family	Law	enactments	alongside	federal	civil	law.	Such	diversity	allows	
policymakers	 to	 adjust	 custody	 rules	 to	 emerging	 social	 needs;	 however,	 it	 also	 produces	
differing	 interpretations	 of	 eligibility,	 age	 thresholds,	 and	 judicial	 authority	 across	
jurisdictions.	 Consequently,	 although	 pluralism	 allows	 flexibility,	 it	 requires	 ongoing	
harmonization	to	avoid	ambiguity	in	custody	decisions,	particularly	in	cases	involving	mixed-
faith	or	cross-jurisdictional	families.	
3.	Socioeconomic	Transformations	and	Evolving	Gender	Roles	

Rapid	 socioeconomic	 changes	 such	 as	 increased	 female	 labor	 participation,	 urban	
migration,	 and	 the	 prevalence	 of	 dual-income	 households	 have	 reconstructed	 traditional	
caregiving	arrangements.	As	economic	pressures	intensify,	courts	are	increasingly	compelled	
to	 evaluate	 the	 practical	 ability	 of	 each	 parent	 to	 provide	 financial	 stability,	 educational	
access,	 and	 a	 conducive	 caregiving	 environment.	 Academic	 studies	 suggest	 that	 custody	
determinations	 in	 both	 countries	 tend	 to	 weigh	 parental	 economic	 capacity	 alongside	
emotional	 and	 psychological	 considerations.	 This	 trend	 indicates	 a	 shift	 from	 gender-
presumptive	 custody	 norms	 toward	 a	 more	 evidence-based	 evaluation	 of	 child	 welfare	
grounded	in	socioeconomic	realities.	
4.	Global	Norm	Diffusion	and	International	Human	Rights	Standards	

Globalization	and	the	diffusion	of	international	norms	particularly	those	embedded	in	
the	United	Nations	 Convention	 on	 the	 Rights	 of	 the	 Child	 play	 a	 central	 role	 in	 shaping	
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domestic	 custody	 reforms.	 Both	 Indonesia	 and	 Malaysia	 have	 incorporated	 elements	 of	
international	child	protection	standards	into	their	national	 legal	 frameworks,	although	the	
degree	 of	 implementation	 varies.	 These	 global	 norms	 encourage	 states	 to	 design	 custody	
regulations	that	prevent	discrimination,	enhance	child	protection,	and	recognize	children’s	
rights	 to	 development,	 participation,	 and	 care.	 Malaysia	 exhibits	 a	 more	 consolidated	
codification	of	child	protection	laws,	while	Indonesia	maintains	a	broader	array	of	statutory	
instruments.	 Nonetheless,	 both	 countries	 demonstrate	 forward-moving	 efforts	 to	 align	
custody	policies	with	evolving	international	expectations.	
5.	Judicial	Practice	and	the	Challenges	of	Policy	Implementation	

Even	 where	 regulatory	 reforms	 exist,	 effective	 implementation	 remains	 a	 persistent	
challenge.	 In	 Indonesia,	 judicial	 decisions	 sometimes	 confront	 obstacles	 related	 to	
enforcement,	socioeconomic	disparities,	or	the	availability	of	social	support	mechanisms	for	
custodial	parents.	Studies	note	that	custody	rulings	may	be	difficult	to	operationalize	when	
the	caregiving	parent	lacks	economic	security	or	adequate	institutional	support.	Malaysia’s	
institutional	landscape	particularly	its	syariah	courts	and	child	welfare	agencies	plays	a	crucial	
role	in	determining	whether	custody	decisions	translate	into	meaningful	protection	for	the	
child.	 This	 demonstrates	 that	 legal	 reform	 alone	 is	 insufficient	 without	 coordinated	
enforcement	mechanisms,	monitoring	systems,	and	administrative	capacity.	

Table	1.	Summary	of	Social-Legal	Factors	Influencing	Custody	Policy	Transformation	
Socio-Legal	Factor	 Core	Characteristics	 Implications	 for	 Custody	 Policy	 and	

Judicial	Practice	
Best	 Interests	 of	 the	
Child	Principle	

Increasing	 emphasis	 on	
children’s	 rights	 and	
welfare	

Encourages	 child-centered	 custody	
rulings	 and	 reduces	 gender-based	
presumptions	

Legal	 Pluralism	
(Islamic	 law	 &	 civil	
law)	

Overlapping	jurisdictions,	
varied	 state-level	
regulations	

Offers	 flexibility	 but	 may	 create	
interpretive	 inconsistencies	 across	
courts	

Socioeconomic	
Change	

Rise	 of	 dual-income	
families,	 shifting	 gender	
roles	

Custody	 increasingly	 based	 on	
economic	 capacity	 and	 caregiving	
feasibility	

Global	 Human	 Rights	
Norms	

Influence	 of	 CRC	 and	
international	 child-rights	
frameworks	

Promotes	alignment	of	national	 laws	
with	 non-discriminatory	 and	
protection-oriented	standards	

Judicial	
Implementation	
Challenges	

Enforcement	 gaps,	
institutional	 capacity,	
social	support	

Highlights	 that	 policy	 effectiveness	
depends	 on	 institutional	
coordination,	not	regulation	alone	

Emerging	 Patterns	 and	 Key	 Differences	 in	 Child	 Custody	 Policy	 Shifts	 between	
Indonesia	and	Malaysia	
1.	Overview:	Converging	Aims,	Diverging	Frameworks	

Both	Indonesia	and	Malaysia	have	experienced	a	discernible	shift	in	custody	discourse	
toward	child-centred	norms	chiefly	the	best	interests	of	the	child	principle	but	they	pursue	
these	aims	within	substantially	different	institutional	and	statutory	frameworks.	Indonesia’s	
regulatory	 landscape	 for	 custody	 is	 shaped	 by	 a	 mixture	 of	 national	 marriage	 law,	 the	
Kompilasi	Hukum	 Islam	 (KHI)	 for	Muslim	 families,	 and	 various	 child-protection	 statutes,	
whereas	Malaysia	combines	federal	civil	statutes	such	as	the	Child	Act	2001	with	state-level	
Islamic	family	law	in	respect	of	Muslim	citizens.	Consequently,	although	both	states	appear	
to	 be	 oriented	 toward	 enhanced	 child	 protection,	 the	 legal	 loci	 for	 implementing	 that	
orientation	and	the	operational	pathways	differ	markedly.	(Source:	Muslim	Family	Law)	

https://muslimfamilylawindex.com/wp-content/uploads/2022/12/Marriage-Law-No.-1-1974.pdf
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2.	Pattern:	increasing	rhetorical	and	legal	emphasis	on	the	child’s	best	interests	
A	prominent	emergent	pattern	in	both	jurisdictions	is	the	increasing	invocation	of	the	

best	interests	of	the	child	as	a	guiding	criterion	in	custody	decision-making.	In	Indonesia	and	
Malaysia	this	shift	reflects	normative	influence	from	the	UN	Convention	on	the	Rights	of	the	
Child	and	 scholarly	debates	 that	 foreground	 the	child’s	welfare	over	presumptive	parental	
rights.	Courts	and	policy	documents	in	both	countries	now	more	frequently	articulate	child	
welfare,	continuity	of	care,	and	developmental	needs	as	central	evaluative	factors,	even	where	
pre-existing	presumptions	(e.g.	maternal	preference	 for	young	children)	persist	 in	practice	
(Bagenda	and	Carbonilla	2024).	
3.	Pattern:	Plural	Legal	Authorities	Produce	Differentiated	Practice	

A	 second	pattern	 is	 that	 legal	 pluralism	manifest	 as	 the	 interaction	between	 Islamic	
family	law	and	civil/state	law	yields	differentiated	custody	doctrines	and	practices	within	and	
across	the	two	countries.	In	Indonesia,	the	KHI	(and	decisions	of	religious	courts)	continues	
to	 exert	 substantial	 influence	 over	 custody	 outcomes	 for	Muslim	 litigants,	 while	 civil	 law	
governs	 non-Muslim	 cases;	 analogous	 dualism	 exists	 in	 Malaysia	 where	 state	 Islamic	
enactments	coexist	with	federal	child	protection	laws,	producing	jurisdictional	complexity.	
This	 pluralism	 often	 enables	 policy	 adaptation	 to	 local	 socio-religious	 norms	 but	 also	
generates	inter-jurisdictional	inconsistencies	and	legal	uncertainty	in	mixed-faith	and	cross-
border	cases	(Adi	2023).	
4.	Pattern:	movement	from	gender-presumptive	norms	toward	multidimensional	assessment	

Historically,	 both	 systems	 have	 contained	 gender-presumptive	 elements	 such	 as	
defaulting	young	children’s	care	to	mothers	but	an	emergent	trend	is	the	gradual	attenuation	
of	such	presumptions	in	favour	of	multidimensional	assessments	that	 incorporate	parental	
capacity,	economic	resources,	child	attachment	and	stability.	Empirical	and	doctrinal	studies	
indicate	that	courts	increasingly	consider	socioeconomic	capacity	and	caregiving	feasibility	
alongside	traditional	criteria,	although	the	pace	and	consistency	of	this	shift	vary	by	forum	
and	case	type	(Rohman	and	Putri	2022).	
5.	 Difference:	 Statutory	 Consolidation	 And	 Institutional	 Supports	 (Malaysia)	 Versus	

Dispersed	Normative	Sources	(Indonesia)	
A	key	difference	lies	in	statutory	consolidation	and	the	presence	of	ancillary	institutional	

mechanisms.	Malaysia’s	Child	Act	2001	(Act	611)	and	accompanying	national	child-protection	
policies	constitute	a	relatively	consolidated	statutory	and	administrative	framework	for	child	
welfare,	 including	 procedures	 for	 protective	 interventions	 and	 family	 support	 services.	
Indonesia’s	 child-protection	 regime,	 by	 contrast,	 is	 dispersed	 across	multiple	 instruments	
(Law	 on	 Child	 Protection,	 Marriage	 Law,	 KHI)	 and	 relies	 heavily	 on	 court	 discretion	 in	
religious	courts	for	Muslim	families;	this	can	create	gaps	in	enforcement	and	heterogeneity	in	
practice.	As	a	result,	Malaysia	may	demonstrate	comparatively	stronger	statutory	mechanisms	
(Yuniansa	et	al.	2024)for	case	management	and	post-judgment	support,	whereas	Indonesia	
frequently	relies	on	judicial	discretion	and	ad	hoc	institutional	remedies.	
6.	Difference:	Jurisdictional	Complexity	In	Interfaith	And	Apostasy	Cases	

Another	 salient	 difference	 concerns	 cases	 that	 implicate	 faith	 status	 or	
interjurisdictional	 elements	 (for	 example,	 apostasy,	 conversion,	 or	mixed-faith	marriages).	
Indonesian	case	law	and	scholarly	commentary	show	that	changes	in	a	parent’s	religion	may	
critically	affect	custody	rights	under	religious	court	reasoning,	whereas	in	Malaysia	the	co-
existence	of	state	Islamic	enactments	and	federal	civil	instruments	may	complicate	but	also	
provide	more	procedural	mechanisms	for	resolving	such	tensions.	Thus,	the	legal	outcome	in	
interfaith	or	conversion	cases	tends	to	be	more	variable	and	more	sensitive	to	forum	selection,	
procedural	posture,	and	local	doctrine	in	Indonesia	than	in	Malaysia	.	
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7.	 Pattern:	 Policy	 Diffusion	 from	 International	 Norms	 Interacts	 With	 Local	 Culture	 and	
Institutions	

Both	 countries	 exhibit	 signs	 of	 normative	 diffusion	 from	 international	 child-rights	
instruments;	however,	the	degree	to	which	international	standards	translate	 into	domestic	
legal	 practice	 is	 mediated	 by	 local	 religious	 norms,	 judicial	 attitudes	 and	 administrative	
capacity.	International	obligations	(such	as	those	under	the	CRC)	appear	to	have	encouraged	
legislative	 reforms	 and	 policy	 statements,	 yet	 practical	 implementation	 still	 frequently	
encounters	local	resistance	or	capacity	constraints.	This	mediation	explains	why	formal	legal	
commitments	do	not	always	result	in	uniform	on-the-ground	outcomes.	
8.	Policy	and	Practice	Implications	

The	 observed	 patterns	 and	 differences	 suggest	 several	 implications	 for	 policy	 and	
practice.	 First,	 harmonisation	 efforts	 whether	 through	 clearer	 allocation	 of	 jurisdiction,	
procedural	coordination	between	civil	and	religious	courts,	or	statutory	clarification	would	
likely	 reduce	 uncertainty	 in	 mixed-jurisdiction	 cases.	 Second,	 strengthening	 institutional	
supports	(child	protection	teams,	enforcement	units	for	maintenance	and	visitation,	family	
counselling	services)	is	necessary	to	ensure	that	custody	determinations	produce	sustainable	
welfare	outcomes.	Third,	the	continued	incorporation	of	multidimensional	assessment	tools	
(psychosocial	evaluation,	economic	assessment,	child-centric	interviews	where	appropriate)	
would	permit	more	consistent	application	of	the	best	interests	principle.	These	implications	
are	 corroborated	 by	 comparative	 policy	 analyses	 that	 recommend	 enforcement	 units	 and	
harmonised	procedures	to	improve	outcomes	for	children	(Fauza	Qadriah	2025).	

Table	2:	Emerging	Patterns	and	Key	Differences	
Dimension	 Emerging	Pattern	

(Both	Countries)	
Key	Difference	
(Indonesia	vs	
Malaysia)	

Representative	Open-
Access	Source	

Normative	
orientation	

Increasing	emphasis	
on	best	interests	of	
the	child	

—	 UN/CRC	materials;	
national	analyses	
(Bagenda	and	
Carbonilla	2024).		

Legal	
architecture	

Legal	pluralism	
shapes	custody	
outcomes	

Indonesia:	KHI	and	
religious	courts	
dominant	for	Muslims;	
Malaysia:	state	Islamic	
enactments	co-exist	
with	federal	Child	Act	
2001	producing	distinct	
implementation	
pathways.	

Indonesia:	KHI	
discussion;	Malaysia:	
Child	Act	2001	(Adi	
2023).		

Presumptive	
norms	

Shift	from	maternal	
presumption	toward	
multidimensional	
assessment	

Implementation	uneven:	
Indonesia	shows	
stronger	residual	
maternal	presumptions	
in	some	religious	court	
practice;	Malaysia’s	
statutory	framework	
supports	procedural	
safeguards.	

Judicial/comparative	
studies	(Rohman	and	
Putri	2022).		

Institutional	
capacity	

Greater	attention	to	
enforcement	and	

Malaysia:	more	
consolidated	child	
protection	instruments	

Child	Act	analysis;	
Indonesian	reviews	
(Yoki	Pradikta,	
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child	protection	
services	

and	administrative	
supports;	Indonesia:	
fragmented	legal	
instruments	and	
reliance	on	judicial	
discretion.	

Budianto,	and	Asnawi	
2024).		

Inter-
faith/apostasy	
cases	

Cases	 expose	
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religious	 and	 civil	
norms	

Indonesia:	 apostasy	
cases	 can	 lead	 to	
loss/transfer	of	custodial	
rights	 under	 religious	
court	 logic;	 Malaysia:	
jurisdictional	complexity	
but	 procedural	
mechanisms	exist	across	
forums.	

Case	studies	&	doctrinal	
articles	 (Yuniansa	et	al.	
2024).		

International	
norm	diffusion	

CRC	 and	 global	
norms	 influence	
reform	agendas	

Translation	into	practice	
mediated	 by	 local	
culture	and	institutional	
capacity;	 variation	
between	countries.	

UN	 reports;	
comparative	papers.		

Discussion 
Differences	and	Similarities	in	Legal	Approaches	to	Child	Custody	in	Indonesia	and	
Malaysia	in	the	Context	of	Modern	Family	Issues	

The	differences	and	similarities	in	legal	approaches	to	child	custody	in	Indonesia	and	
Malaysia,	particularly	 in	relation	to	modern	 family	 issues	such	as	mixed	marriages,	 single-
parent	 families,	 and	 the	 evolving	 role	 of	 women	 within	 the	 household,	 are	 significantly	
influenced	by	the	legal	systems	applied	in	each	country.	In	Indonesia,	the	family	law	system	
is	 governed	 by	 national	 positive	 law,	 yet	 it	 is	 also	 strongly	 influenced	 by	 religious	 law,	
especially	 Islamic	 law	 for	Muslim	 communities	 (Setiawan,	 2014).	Meanwhile,	 in	Malaysia,	
although	its	legal	system	also	refers	to	Islamic	principles,	the	dual	legal	structure	separating	
the	 application	 of	 civil	 law	 and	 Sharia	 law	 results	 in	 differing	 child	 custody	 procedures	
between	Muslim	 and	 non-Muslim	 communities	 (Rosyadi	 &	 SH,	 2022).	 In	 cases	 involving	
modern	 families	 such	 as	 mixed	 marriages	 or	 single-parent	 households	 both	 countries	
encounter	challenges	in	aligning	their	legal	systems	with	contemporary	social	realities.	

In	Indonesia,	child	custody	after	divorce	is	regulated	under	marriage	law	and	religious	
court	provisions	for	Muslim	couples	(Islami,	2019).	 In	such	cases,	the	religious	court	holds	
primary	 authority	 in	 determining	 child	 custody	 for	Muslim	 families,	 prioritizing	 the	 best	
interests	of	the	child	and	the	mother's	role	as	the	primary	caregiver,	unless	specific	reasons	
justify	 granting	 custody	 to	 the	 father	 (Suryantoro,	 2024).	 For	 non-Muslim	 families,	 child	
custody	regulations	are	based	on	applicable	civil	law.	Conversely,	Malaysia	employs	a	more	
complex	legal	system	due	to	the	jurisdictional	division	between	Sharia	courts	and	civil	courts	
(Hasibuan	et	al.,	2023).	For	Muslim	couples,	child	custody	decisions	fall	under	the	authority	
of	 Sharia	 courts,	 guided	 by	 Islamic	 legal	 principles.	 However,	 in	 cases	 involving	 mixed	
marriages	or	when	one	spouse	is	non-Muslim,	custody	may	fall	under	the	jurisdiction	of	civil	
courts,	potentially	creating	ambiguity	in	determining	child	custody.	

Differences	in	the	application	of	positive	law	and	religious	(Islamic)	law	in	determining	
child	custody	are	clearly	evident	in	both	countries.	In	Indonesia,	although	Islamic	law	forms	
the	basis	of	custody	regulations	for	Muslim	families,	positive	law	particularly	Law	No.	16	of	
2019	 on	Marriage	 and	 related	 regulations	 provides	more	 flexible	 limitations	 in	 addressing	
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custody	arrangements	(Muizzudin	&	Anwar,	2023).	These	provisions	enable	courts	to	consider	
social	and	economic	factors,	as	well	as	shifts	in	norms	within	modern	families.	In	contrast,	
Malaysia’s	 distinction	 between	 Sharia	 and	 civil	 courts	 becomes	 more	 pronounced	 in	
determining	 child	 custody,	 especially	 when	 religious	 differences	 arise	 in	 divorce	 cases	
(Purkon,	n.d.).	 Islamic	 law	emphasizes	 the	 father’s	obligation	 to	provide	maintenance	and	
protection	for	the	child,	while	the	mother	is	generally	considered	the	more	suitable	custodian	
for	young	children.	However,	this	system	often	encounters	tension	in	cases	of	interfaith	or	
mixed	marriages	(Syahputra	&	Zuhdi,	2024).	

Despite	the	differences	in	implementing	religious	law	and	positive	law,	Indonesia	and	
Malaysia	share	similar	overarching	goals	in	their	child	custody	policies	namely,	safeguarding	
the	best	interests	of	the	child.	Both	countries	strive	to	adapt	existing	regulations	to	meet	the	
needs	 and	 realities	 of	 increasingly	 diverse	 modern	 family	 structures.	 In	 Indonesia,	 for	
instance,	 policy	 changes	 related	 to	 child	 custody	 have	 placed	 greater	 emphasis	 on	 the	
protection	of	children’s	rights	and	fairness	for	parents,	with	increased	attention	to	the	needs	
of	 children	 in	 single-parent	 or	 divorced	 households	 (Firdawaty	 et	 al.,	 2023).	 In	Malaysia,	
despite	challenges	posed	by	the	dual	application	of	Sharia	and	civil	law,	the	principle	of	the	
best	interests	of	the	child	remains	the	primary	reference	in	child	custody	decisions.	

In	responding	to	the	realities	of	modern	families,	both	Indonesia	and	Malaysia	continue	
to	update	and	refine	their	legal	frameworks	to	ensure	that	child	custody	decisions	remain	fair	
and	responsive	to	socio-economic	developments.	With	the	rising	number	of	mixed	marriages,	
single-parent	households,	and	increasingly	prominent	roles	of	women	within	families,	both	
countries	must	continuously	adjust	their	legal	approaches	to	become	more	inclusive	and	to	
ensure	maximum	protection	for	children.	

Differences	 in	child	custody	policies	between	 Indonesia	and	Malaysia	are	not	merely	
normative,	but	rather	the	result	of	historical,	political,	and	institutional	divergences	within	
each	 legal	 system.	 Indonesia	adopts	a	unified	 legal	hierarchy	 in	which	national	 legislation	
functions	 as	 the	 highest	 source	 of	 law,	 and	 although	 religious	 courts	 exercise	 primary	
authority	 in	Muslim	custody	cases,	 they	operate	within	a	single	 integrated	 judicial	system.	
This	 configuration	 tends	 to	 produce	 relatively	 consistent	 decisions,	 although	 in	 practice	
rulings	may	still	reflect	interpretative	biases	stemming	from	classical	Islamic	jurisprudence	
that	positions	mothers	as	the	preferred	custodians	of	younger	children,	thereby	shaping	the	
judicial	understanding	of	the	“best	interests	of	the	child”	through	cultural	and	religious	lenses.	
Malaysia,	 by	 contrast,	 retains	 a	 dualistic	 legal	 model	 inherited	 from	 British	 colonial	
administration,	maintaining	separate	jurisdictions	between	Shariah	Courts	and	Civil	Courts.	
Consequently,	 jurisdictional	 conflict	 is	 far	 more	 probable,	 particularly	 in	 cases	 involving	
conversion,	 interfaith	divorce,	 or	mixed	marriages.	This	dualism	creates	 legal	 uncertainty,	
prolongs	the	process	of	child	protection,	and	produces	rulings	that	are	not	always	mutually	
compatible.	Thus,	the	causal	mechanism	underlying	the	divergence	between	the	two	systems	
can	be	summarized	as:	legal	structure	determines	institutional	logic,	and	institutional	logic	
produces	differing	levels	of	child	protection	in	substantive	practice.	

The	Impact	of	Child	Custody	Regulations	and	Policies	on	Child	Well-Being	in	Modern	
Families	in	Indonesia	and	Malaysia	

Child	 custody	 regulations	 and	 policies	 in	 Indonesia	 and	Malaysia	 have	 a	 significant	
impact	on	child	well-being,	particularly	within	 the	 increasingly	diverse	context	of	modern	
families.	Changes	in	family	structure	such	as	rising	divorce	rates,	mixed	marriages,	and	the	
increasing	role	of	women	in	the	household	have	created	new	challenges	within	the	legal	and	
policy	frameworks	governing	child	custody.	Both	countries	have	attempted	to	adjust	existing	
regulations	to	address	these	social	developments,	yet	the	policies	implemented	often	produce	
varying	social	and	psychological	effects	on	children.	In	Indonesia,	for	instance,	policies	that	
prioritize	the	mother’s	rights	as	the	primary	caregiver	after	divorce	may	provide	emotional	
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stability	 for	 children	 separated	 from	 their	 father	 (Ritonga	&	SH,	 2024).	However,	 in	 some	
cases,	tension	between	divorced	parents	can	create	conflictual	environments	that	negatively	
influence	 children’s	 psychological	 well-being.	 Similar	 conditions	 can	 also	 be	 found	 in	
Malaysia,	particularly	in	divorce	cases	involving	Muslim	and	non-Muslim	couples,	where	both	
Sharia	and	civil	legal	considerations	come	into	play.	

The	social	and	psychological	 implications	of	child	custody	policies	are	closely	 tied	to	
how	 these	 regulations	 are	 practiced	 in	 daily	 life.	 More	 flexible	 policies,	 such	 as	 those	 in	
Indonesia	which	allow	courts	to	consider	the	best	interests	of	the	child	by	taking	into	account	
the	socio-economic	conditions	of	the	parents	may	help	create	a	more	stable	environment	for	
children.	However,	implementation	remains	challenging	due	to	prevailing	social	and	cultural	
norms,	which	may	risk	creating	inequities,	particularly	in	non-traditional	families	or	families	
with	unconventional	parental	roles.	In	Malaysia,	reliance	on	a	dual	legal	system	civil	law	and	
Sharia	law	in	determining	child	custody	may	also	produce	uncertainty,	especially	for	families	
with	differing	religious	backgrounds.	This	ambiguity	can	heighten	feelings	of	marginalization	
or	confusion	among	children	facing	parental	divorce	or	separation.	

Although	child	custody	policies	in	both	countries	increasingly	emphasize	the	principle	
of	“the	best	interests	of	the	child,”	the	implementation	of	this	principle	remains	constrained	
within	 non-conventional	 family	 structures.	 In	 Indonesia,	 despite	 efforts	 to	 prioritize	
children’s	needs,	policies	that	 favor	the	mother	as	the	primary	caregiver	often	do	not	fully	
account	for	changing	gender	roles	or	the	specific	needs	of	children	in	more	flexible	 family	
arrangements,	 such	 as	 single-parent	 households	 or	 shared	 custody	 families	 (Rustina	 &	
Suharnis,	2022).	In	Malaysia,	the	best	interests	of	the	child	are	also	frequently	influenced	by	
religious	law,	where	custody	decisions	often	favor	the	parent	who	holds	greater	authority	or	
obligations	 under	 Islamic	 law	 (Lukito,	 2015)	 This	 may	 disadvantage	 children	 who	 might	
benefit	more	emotionally	or	materially	from	living	with	the	parent	who	is	better	equipped	to	
provide	adequate	care.	

Nevertheless,	 both	 Indonesia	 and	 Malaysia	 have	 demonstrated	 a	 commitment	 to	
continually	 improving	 their	 child	 custody	policies	by	 taking	 into	account	 the	dynamics	of	
modern	family	life	(Dharmayani	et	al.,	2024).	These	policies	increasingly	aim	to	adapt	to	the	
needs	 of	 children	 within	 more	 diverse	 family	 structures,	 although	 substantial	 challenges	
remain	in	practical	implementation.	A	stronger	focus	on	the	social	and	psychological	well-
being	of	children	within	child	custody	regulations	in	both	countries	is	essential	to	ensuring	
that	court	decisions	or	government	policies	do	not	solely	benefit	one	parent,	but	truly	support	
the	child’s	right	to	grow	in	a	stable	and	nurturing	environment.	With	regulatory	changes	that	
are	more	responsive	to	modern	family	realities,	it	is	hoped	that	children’s	well-being	will	be	
more	 effectively	 safeguarded	 by	 allowing	 them	 to	 thrive	 in	 safe,	 supportive,	 and	 loving	
surroundings.	

The	differing	impacts	of	child	custody	dispute	resolution	in	Indonesia	and	Malaysia	can	
be	 explained	by	 the	distinct	 institutional	mechanisms	 through	which	 each	 country’s	 legal	
system	 operates.	 Indonesia	 adopts	 a	 unified	 judicial	 structure	 for	 hadhanah	 cases	 among	
Muslim	 families,	where	 all	 proceedings	 fall	 under	 the	 jurisdiction	 of	 the	 Religious	Courts	
within	 a	 single	 national	 hierarchy.	 This	 structure	 produces	 a	 high	 degree	 of	 procedural	
consistency,	as	judges	rely	on	the	same	legal	guidelines	and	interpretive	frameworks	across	
the	system.	However,	such	institutional	homogeneity	also	allows	the	dominance	of	classical	
Islamic	 jurisprudential	 interpretations,	 which	 often	 position	 mothers	 as	 the	 natural	 and	
primary	caregivers.	Consequently,	the	assessment	of	the	“best	interests	of	the	child”	may	be	
influenced	 by	 traditional	 gender	 norms	 rather	 than	 an	 objective	 evaluation	 of	 parental	
capacity	 and	 the	 child’s	 developmental	 needs.	 Thus,	 while	 Indonesia’s	 system	 ensures	
institutional	coherence,	it	also	exposes	the	adjudication	process	to	structural	gender	bias.	
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Malaysia,	by	contrast,	operates	under	a	dual	legal	system	in	which	both	the	Civil	Courts	
and	the	Shariah	Courts	hold	legitimate	jurisdiction	over	family	law	matters,	including	child	
custody.	This	dualism	generates	a	structural	mechanism	that	makes	jurisdictional	conflicts	
highly	possible.	Civil	Courts	apply	national	statutory	law,	whereas	Shariah	Courts	operate	on	
Islamic	legal	principles	administered	at	the	state	level.	In	cases	involving	interfaith	marriages,	
conversion,	or	religiously	mixed	households,	both	court	systems	may	issue	separate	rulings	
without	a	formal	hierarchical	instrument	to	determine	which	judgment	prevails.	As	a	result,	
families	 can	 receive	 two	 legally	 valid	 yet	 contradictory	 decisions,	 thereby	 complicating	
enforcement	 and	 creating	 legal	 uncertainty	 for	 the	 child.	 These	 conditions	 illustrate	 how	
Malaysia’s	legal	pluralism	allows	for	interpretive	flexibility	but	compromises	consistency	and	
the	effectiveness	of	child	protection	in	practice.	

Accordingly,	Indonesia’s	judicial	structure	promotes	institutional	consistency	but	risks	
reinforcing	 normative	 and	 gender-based	 bias,	 whereas	Malaysia’s	 legal	 pluralism	 provides	
doctrinal	 flexibility	 but	 results	 in	 uncertainty	 of	 execution	 and	 the	 weakening	 of	 legal	
protection	for	children.	These	contrasting	mechanisms	explain	why	two	countries	with	similar	
cultural	and	religious	foundations	exhibit	significantly	different	outcomes	in	the	resolution	of	
child	custody	disputes.	

Legal	pluralism	theory	explains	that	jurisdictional	conflicts	in	Malaysia’s	child	custody	
system	are	a	direct	consequence	of	the	coexistence	of	two	parallel	legal	bodies	civil	courts	and	
Shariah	courts	operating	without	a	hierarchical	mechanism	capable	of	harmonizing	divergent	
rulings,	making	such	conflicts	not	merely	administrative	 issues	but	structural	outcomes	of	
competing	 norms	 and	 constitutionally	 recognized	 institutions.	 Family	 law	 theory	 further	
posits	that	law	reflects	the	social	structure	in	which	it	operates;	therefore,	social	changes	such	
as	 the	 rise	 of	 single	 parent	 households,	 the	 increasing	 economic	 role	 of	 women,	 and	 the	
emergence	of	non-traditional	family	models	require	a	shift	 in	custody	norms	from	gender-
based	assumptions	toward	capacity	based	assessments	that	emphasize	a	parent’s	actual	ability	
to	provide	stability,	security,	and	child	well-being.		

In	evaluating	 judicial	decisions,	 the	United	Nations	Convention	on	 the	Rights	of	 the	
Child	 (UNCRC)	 offers	 an	objective	 framework	 to	measure	whether	 court	 rulings	meet	 the	
“best	 interests	 of	 the	 child”	 standard	 through	 indicators	 such	 as	 non-discrimination,	 the	
incorporation	of	the	child’s	views,	and	comprehensive	protection	of	the	child’s	psychological,	
emotional,	 physical,	 and	 social	 development.	 Moreover,	 Mubādalah	 theory	 provides	 an	
Islamic	 theological	 foundation	 that	 conceptualizes	 caregiving	 not	 as	 an	 attribute	 tied	 to	
gender	but	as	a	form	of	equitable	partnership	in	which	parental	responsibility	is	determined	
by	the	capacity	to	deliver	optimal	benefit	and	protection	to	the	child;	thus,	this	perspective	
supports	an	 interpretation	of	 Islamic	 family	 law	 that	 is	more	 responsive	 to	 the	 realities	of	
modern	families	and	consistent	with	child	rights	principles.	

One	of	the	clearest	examples	of	jurisdictional	conflict	in	Malaysia	can	be	seen	in	the	case	
of	S.	Shamala	v.	Jeyaganesh,	in	which	a	father	who	converted	to	Islam	sought	custody	through	
the	Shariah	Court	and	obtained	a	favorable	ruling,	while	the	non-Muslim	mother	secured	a	
different	ruling	from	the	Civil	Court.	Because	the	Malaysian	legal	system	does	not	provide	a	
hierarchical	 mechanism	 to	 determine	 which	 judgment	 should	 prevail,	 both	 decisions	
remained	legally	valid	but	unenforceable,	leaving	the	child	in	a	situation	of	legal	uncertainty.	
This	 illustrates	 that	 Malaysia’s	 dual	 legal	 structure	 structurally	 enables	 conflicting	 court	
outcomes	 and	 implementation	 challenges.	 In	 contrast,	 Indonesia	 has	 produced	 several	
Religious	Court	decisions	that	demonstrate	gender-norm	bias,	such	as	the	common	trend	of	
automatically	 awarding	 custody	 of	 children	 under	 twelve	 to	 the	 mother	 based	 on	 the	
argument	of	women’s	“natural	caregiving	disposition,”	without	a	comprehensive	assessment	
of	the	father’s	psychological,	economic,	or	environmental	capacity.	This	shows	that	although	
Indonesia’s	 adjudication	 process	 is	 institutionally	 consistent,	 the	 application	 of	 the	 “best	
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interests	 of	 the	 child”	 principle	 is	 still	 frequently	 filtered	 through	 traditional	 cultural	
assumptions	that	position	mothers	as	the	default	caregivers.	

Comparatively,	 the	 two	 countries	 exhibit	 distinct	 systemic	 patterns.	 Indonesia	
demonstrates	high	institutional	consistency	because	custody	cases	involving	Muslim	families	
are	 resolved	 within	 a	 single,	 integrated	 judicial	 system;	 however,	 normative	 bias	 remains	
strong,	 as	 many	 decisions	 reflect	 classical	 fiqh	 traditions	 and	 gendered	 expectations.	
Conversely,	Malaysia	exhibits	greater	interpretive	flexibility	due	to	the	coexistence	of	two	legal	
systems	 that	 parties	 can	 access,	 yet	 coherence	 and	 legal	 certainty	 are	weaker	 because	 no	
procedural	mechanism	determines	priority	when	conflicting	judgments	arise.	Both	countries	
also	face	an	implementation	gap	between	their	ratification	of	the	United	Nations	Convention	
on	the	Rights	of	the	Child	(UNCRC)	and	the	realities	of	judicial	practice.	To	close	this	gap,	
Indonesia	needs	to	reform	judicial	guidelines	so	that	the	assessment	of	a	child's	best	interests	
relies	 on	 objective	 indicators	 rather	 than	 normative	 assumptions.	 Malaysia,	 meanwhile,	
requires	stronger	institutional	harmonization	through	legislation,	interpretive	jurisprudence,	
or	jurisdictional	hierarchy	to	prevent	contradictory	rulings	from	undermining	enforceability.	
At	the	national	level,	both	countries	should	strengthen	judicial	training,	adopt	UNCRC-based	
child	welfare	assessments,	and	ensure	that	children’s	rights	are	not	subordinated	to	parental	
interests	or	cultural	norms	that	are	no	longer	aligned	with	modern	child	protection	standards.	

The	 Influence	 of	 Globalization	 and	 Human	 Rights	 Standards	 on	 Child	 Custody	
Policies	in	Indonesia	and	Malaysia	

The	 influence	of	 globalization	 and	 international	human	 rights	 standards	 such	 as	 the	
United	Nations	Convention	on	the	Rights	of	the	Child	has	had	a	significant	impact	on	the	
transformation	of	child	custody	policies	in	Indonesia	and	Malaysia	(Kurniaty	et	al.,	2021).	As	
members	of	the	international	community,	both	countries	have	ratified	the	UN	Convention	on	
the	Rights	of	the	Child	and	are	committed	to	protecting	children’s	rights,	 including	in	the	
determination	 of	 child	 custody.	 Globalization,	 with	 its	 rapid	 flow	 of	 information	 and	
increased	cross-national	interaction,	has	introduced	broader	perspectives	on	children’s	rights	
in	the	context	of	modern	family	structures.	In	this	regard,	international	standards	encourage	
policy	 changes	 that	 prioritize	 the	 best	 interests	 of	 the	 child,	 reduce	 discrimination,	 and	
guarantee	 equal	 protection	 for	 all	 children	 regardless	 of	 their	 social	 status	 or	 family	
background.	

International	 influence	particularly	 from	organizations	 such	as	 the	United	Nations	 is	
recognized	and	applied	within	child	custody	regulations	in	Indonesia	and	Malaysia,	although	
the	degree	of	implementation	varies.	In	Indonesia,	despite	the	strong	influence	of	religious	
law	(especially	among	Muslim	communities),	the	UN	Convention	on	the	Rights	of	the	Child	
has	shaped	the	development	of	child	custody	policies,	especially	through	its	emphasis	on	the	
principle	of	 the	best	 interests	of	 the	 child.	 Indonesia’s	Child	Protection	Law,	 for	 instance,	
explicitly	states	that	legal	decisions	involving	children	must	prioritize	their	welfare	and	rights,	
reflecting	international	standards	(Kristyanto,	2018).	However,	the	implementation	of	these	
principles	is	sometimes	hindered	by	diverse	interpretations	of	the	best	interests	of	the	child	
within	cultural	and	domestic	legal	contexts.	In	Malaysia,	the	ratification	of	the	Convention	on	
the	Rights	of	the	Child	has	also	influenced	child	custody	regulations,	yet	challenges	arise	from	
the	 dual	 legal	 system	 consisting	 of	 civil	 law	 and	 Sharia	 law.	While	 Sharia	 law	 recognizes	
children’s	 rights	within	 religious	 contexts,	 its	 application	 in	divorce	 cases	may	differ	 from	
international	principles	that	prioritize	children’s	broader	social	and	economic	well-being.	

The	greatest	challenge	in	integrating	international	principles	into	national	child	custody	
policies	 in	Indonesia	and	Malaysia	 lies	 in	the	tension	between	domestic	 law,	 local	cultural	
values,	 and	 religious	 law.	 In	 Indonesia,	 despite	 adherence	 to	 international	 standards,	
implementation	 remains	 constrained	 by	 existing	 legal	 pluralism	 particularly	 between	
religious	law	and	state	law	(Arifin	et	al.,	2018).	Conflicts	between	religious	courts	and	general	
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courts,	 especially	 in	determining	 custody	 after	divorce,	 frequently	 create	 legal	uncertainty	
that	 results	 in	 unequal	 treatment	 of	 children	 from	Muslim	 and	 non-Muslim	 families.	 In	
Malaysia,	 similar	 challenges	 arise	 due	 to	 the	 dualistic	 legal	 system,	which	 often	 produces	
inconsistencies	between	Sharia	court	and	civil	court	decisions,	particularly	in	cases	involving	
interfaith	divorces	or	mixed	marriages.	Differences	in	the	application	of	Sharia	and	civil	law	
in	 child	 custody	 matters	 often	 conflict	 with	 international	 principles	 demanding	 more	
equitable	and	non-discriminatory	treatment	for	all	children.	

In	 addition,	 both	 countries	 face	 cultural	 and	 social	 challenges	 in	 integrating	
international	principles	into	national	policy.	In	societies	still	strongly	influenced	by	tradition	
and	religious	values,	policy	changes	driven	by	international	standards	may	face	resistance.	In	
Indonesia	and	Malaysia,	custody	arrangements	that	are	more	responsive	to	children’s	needs	
and	rights	may	conflict	with	existing	social	norms,	particularly	those	related	to	gender	roles	
within	families	and	religiously	based	rules	regarding	parental	custody	(Ghofur	&	Sulistiyono,	
2014).	 Therefore,	 despite	 commitments	 to	 international	 principles,	 fully	 implementing	
custody	policies	grounded	in	children’s	rights	and	best	interests	requires	further	adjustment	
to	the	social	and	cultural	realities	of	each	country.	

Given	these	challenges,	Indonesia	and	Malaysia	must	continue	working	to	balance	the	
application	of	international	principles	with	national	policy	frameworks,	in	order	to	establish	
a	more	inclusive	and	child-centered	legal	system,	and	to	ensure	that	child	custody	decisions	
are	made	fairly	and	without	discrimination.	Better	integration	of	international	principles	with	
national	policies	on	child	custody	will	positively	affect	the	welfare	and	protection	of	children’s	
rights	in	both	countries,	although	significant	time	and	effort	will	be	required	to	harmonize	
domestic	laws	with	prevailing	international	standards.	

The	 children’s	 rights	 framework,	 particularly	 as	 articulated	 in	 the	 United	 Nations	
Convention	on	the	Rights	of	the	Child	(UNCRC),	 is	utilized	 in	this	article	as	an	evaluative	
instrument	 for	 assessing	 the	 degree	 to	 which	 domestic	 custody	 decisions	 align	 with	
contemporary	standards	of	child	protection.	Its	three	central	pillars	the	best	interests	of	the	
child,	 non-discrimination,	 and	 the	 right	 of	 the	 child	 to	 be	 heard	 constitute	 international	
benchmarks	for	determining	whether	policies	and	judicial	outcomes	are	truly	child-centered.	
Both	 Indonesia	 and	 Malaysia	 have	 ratified	 the	 UNCRC,	 yet	 implementation	 remains	
constrained.	In	Indonesia,	interpretations	of	the	best	interests	of	the	child	are	still	strongly	
influenced	by	classical	 jurisprudential	assumptions	and	traditional	gender	expectations.	 In	
Malaysia,	implementation	is	often	challenged	by	divergent	interpretations	between	Civil	and	
Shariah	Courts,	resulting	in	an	implementation	gap	between	international	commitments	and	
national	practice.	The	UNCRC	framework	thus	not	only	provides	a	normative	backdrop	but	
also	functions	as	a	critical	analytical	tool	for	mapping	the	extent	to	which	rulings	and	policies	
genuinely	reflect	child-focused	outcomes.	

Challenges	and	Opportunities	in	Enforcing	Child	Custody	Policies	in	Indonesia	and	
Malaysia	

The	challenges	and	opportunities	faced	by	judicial	systems	and	related	institutions	in	
enforcing	child	custody	policies	in	Indonesia	and	Malaysia	have	become	increasingly	complex	
as	 modern	 family	 issues	 continue	 to	 evolve,	 including	 divorce,	 single-parent	 households,	
mixed	marriages,	and	the	growing	dominance	of	women’s	roles	within	the	family.	One	of	the	
main	challenges	lies	in	the	inconsistencies	between	the	positive	laws	applied	in	each	country	
and	local	social	and	cultural	values,	which	can	influence	judicial	decisions.	In	Indonesia,	the	
family	court	system	is	divided	between	religious	courts	for	Muslim	couples	and	general	courts	
for	non-Muslim	families,	which	sometimes	creates	unequal	treatment	of	children,	particularly	
regarding	 custody	 determinations	 (Hamzani	 &	Aravik,	 2021).	Meanwhile,	 in	Malaysia,	 the	
dualism	between	civil	 law	and	Sharia	law	has	contributed	to	tensions	in	determining	child	
custody,	especially	among	families	with	different	religious	backgrounds.	Another	challenge	
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involves	 cultural	 resistance	 to	 change,	 where	 traditional	 norms	 often	 conflict	 with	 more	
progressive	child	custody	policies,	especially	those	related	to	gender	roles	and	women’s	rights.	

However,	 these	 challenges	 also	 create	 opportunities	 for	 judicial	 systems	 and	 related	
institutions	to	improve	and	strengthen	child	custody	policies.	In	both	countries,	the	roles	of	
the	 courts,	 social	 institutions,	 and	 government	 agencies	 are	 crucial	 in	 enforcing	 fair	 child	
custody	practices.	Courts	serve	as	institutions	responsible	for	assessing	and	deciding	custody	
cases	with	careful	consideration	of	the	child’s	best	interests,	even	when	faced	with	difficulties	
in	addressing	cases	involving	religious	or	cultural	differences.	Social	institutions,	such	as	child	
protection	agencies,	play	 a	 role	 in	providing	psychological	 and	 social	 support	 for	 children	
involved	in	divorce	or	structural	family	changes,	while	government	agencies	are	responsible	
for	developing	policies	and	regulations	that	align	with	the	needs	of	modern	families	and	the	
protection	 of	 children's	 rights.	 Opportunities	 to	 strengthen	 these	 institutions	 include	
enhancing	 inter-agency	coordination	and	 increasing	public	 awareness	 regarding	children’s	
rights	and	the	importance	of	ensuring	child	welfare	within	families.	

The	judicial	systems	in	Indonesia	and	Malaysia	face	substantial	challenges	in	resolving	
conflicts	 that	 arise	 in	 child	 custody	 cases	within	modern	 families	 (Bachri,	 2024).	 In	many	
cases,	differing	interpretations	of	the	best	interests	of	the	child,	along	with	multiple	social	and	
psychological	 factors,	become	sources	of	conflict.	 In	Indonesia,	although	policies	generally	
prioritize	the	mother	as	the	primary	caregiver,	courts	must	consider	additional	aspects	such	
as	economic	conditions,	parental	mental	health,	and	the	overall	well-being	of	the	child.	This	
requires	 courts	 to	 possess	 a	 more	 holistic	 understanding	 of	 modern	 family	 dynamics.	 In	
Malaysia,	 beyond	 the	 dualism	 between	 civil	 and	 Sharia	 law,	 courts	 often	 handle	 cases	
involving	mixed	marriages,	which	further	complicates	child	custody	determinations.	Courts	
must	balance	children’s	welfare	with	the	rights	of	parents	who	may	hold	differing	religious	
and	cultural	views.	

To	overcome	these	conflicts,	judicial	systems	in	both	countries	need	to	improve	access	
to	child	custody	information	and	counseling	for	parents,	children,	and	other	parties	involved	
in	 legal	 processes.	 Alternative	 approaches	 such	 as	mediation	 and	 family	 counseling—can	
serve	 as	 more	 constructive	 solutions	 for	 resolving	 custody	 disputes	 without	 lengthy	 and	
adversarial	court	proceedings.	Governments	and	social	institutions	must	also	play	a	role	in	
providing	necessary	support,	 including	education	about	children’s	rights	and	psychological	
assistance	for	families	undergoing	divorce	or	separation.	Moreover,	improving	the	quality	of	
judicial	training	in	handling	complex	family	cases	can	help	ensure	that	decisions	are	made	in	
alignment	with	the	child’s	best	interests,	free	from	cultural	biases	or	social	norms	that	may	
disadvantage	children.	

Given	 these	 challenges,	 the	 opportunities	 for	 improving	 judicial	 systems	 and	 child	
custody	policies	 in	Indonesia	and	Malaysia	 lie	 in	 increasing	legal	awareness,	strengthening	
judicial	capacity,	and	enhancing	public	policies	that	prioritize	the	best	interests	of	the	child	
particularly	in	addressing	issues	emerging	within	modern	family	structures.	Such	reforms	will	
help	create	legal	systems	that	are	more	equitable,	inclusive,	and	responsive	to	the	ongoing	
social	changes	within	both	societies.		

The	complexities	surrounding	the	enforcement	of	child	custody	policies	in	Indonesia	and	
Malaysia	are	closely	linked	to	the	structural	characteristics	of	each	country’s	legal	system	and	
their	resulting	implications.	In	Indonesia,	the	unification	of	religious	courts	under	a	single	
national	judicial	structure	creates	a	relatively	consistent	and	centralized	adjudication	process	
in	child	custody	disputes.	All	cases	of	hadhanah	among	Muslim	families	are	resolved	within	
one	integrated	legal	hierarchy,	reducing	the	potential	for	jurisdictional	conflict.	However,	this	
centralized	 arrangement	 also	 allows	 the	 dominance	 of	 traditional	 fiqh	 interpretations	 to	
influence	judicial	reasoning,	meaning	that	the	principle	of	the	best	interests	of	the	child	is	
often	 understood	 through	 a	 gendered	 framework	 that	 positions	 mothers	 as	 the	 natural	
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caregivers.	 In	 contrast,	Malaysia’s	 dual	 legal	 system	where	 civil	 courts	 and	 Shariah	 courts	
coexist	with	equal	institutional	legitimacy	frequently	leads	to	conflicting	legal	interpretations	
and	 competing	 jurisdictional	 claims.	 When	 such	 courts	 apply	 different	 normative	 and	
doctrinal	 perspectives,	 custody	 decisions	 may	 diverge,	 extend	 litigation	 duration,	 and	
diminish	legal	certainty	for	children	and	parents.	

These	dynamics	become	clearer	when	the	analysis	is	anchored	within	explicit	theoretical	
frameworks.	Legal	pluralism	theory	helps	explain	that	jurisdictional	clashes	in	Malaysia	are	
not	coincidental	but	are	inherent	consequences	of	running	two	parallel	legal	systems	without	
a	robust	mechanism	for	harmonization	or	conflict	resolution.	Family	law	theory	demonstrates	
that	 increasing	social	 transformations	such	as	rising	numbers	of	single-parent	households,	
growing	participation	of	women	in	formal	employment,	and	shifts	in	familial	responsibility	
require	a	reinterpretation	of	legal	norms	to	ensure	continued	institutional	responsiveness	and	
stability.	Meanwhile,	the	children’s	rights	framework	offers	a	tool	to	measure	the	substantive	
implementation	 of	 the	UNCRC,	 especially	 regarding	 the	 principles	 of	 non-discrimination,	
child	participation,	and	prioritization	of	the	child’s	welfare.	The	Mubādalah	theory	further	
enriches	the	analysis	by	showing	that	within	Islamic	legal	thought,	caregiving	is	not	inherently	
gendered	but	grounded	in	the	ability	to	provide	benefit,	protection,	and	mutual	responsibility.	
These	theoretical	 lenses	together	allow	a	more	rigorous	interpretation	of	the	legal	realities	
observed	in	both	jurisdictions.	

Concrete	judicial	experiences	also	illustrate	how	these	structural	and	theoretical	issues	
manifest	in	practice.	In	Malaysia,	cases	have	emerged	where	Shariah	courts	granted	custody	
to	a	converted	father	while	the	civil	courts	issued	rulings	in	favor	of	the	non-Muslim	mother,	
resulting	in	two	final	decisions	that	could	not	be	reconciled	in	execution,	ultimately	creating	
a	 legal	 limbo	 for	 the	 child	 involved.	 In	 Indonesia,	 religious	 courts	 have	 issued	 custody	
decisions	 favoring	 mothers	 based	 solely	 on	 normative	 assumptions	 regarding	 maternal	
responsibility,	without	 rigorous	 evaluation	 of	 the	 father’s	 psychological	 capacity,	 financial	
stability,	 or	 the	 child’s	 safety.	 Such	 examples	 demonstrate	 that,	 despite	 legal	 frameworks	
referencing	the	best	interests	of	the	child,	the	application	of	this	principle	is	often	influenced	
by	institutional	culture,	doctrinal	preferences,	and	inherited	gender	assumptions,	rather	than	
objective	assessments	of	child	welfare.		

These	challenges	indicate	the	need	for	broader	policy	implications	and	structural	reform	
in	 both	 jurisdictions.	 Indonesia	 must	 strengthen	 the	 objectivity	 of	 judicial	 reasoning	 in	
custody	 cases	 by	 revising	 judicial	 guidelines	 so	 that	 decisions	 are	 based	 on	 measurable	
indicators	of	child	welfare	rather	than	traditional	gender	presumptions	embedded	in	classical	
fiqh.	Malaysia,	 on	 the	 other	 hand,	 requires	 institutional	 harmonization,	 whether	 through	
hierarchical	 clarification	 or	 formal	 mechanisms	 for	 resolving	 conflicts	 between	 civil	 and	
Shariah	 courts,	 to	 ensure	 that	 custody	 rulings	 do	 not	 undermine	 enforceability	 or	 legal	
certainty.	Both	countries	also	need	to	align	national	practices	with	their	commitments	under	
the	 UNCRC	 to	 reduce	 the	 implementation	 gap	 that	 occurs	 when	 ratified	 human	 rights	
instruments	are	not	fully	reflected	in	judicial	outcomes.	Without	such	improvements,	both	
systems	risk	weakening	their	credibility	in	the	international	child	rights	arena.	

Viewed	more	broadly,	the	legal	developments	in	both	countries	cannot	be	separated	from	
evolving	 modern	 social	 dynamics.	 The	 increasing	 prevalence	 of	 dual-income	 families,	
intensified	 public	 awareness	 of	 gender	 equality,	 rising	 transnational	 marriages,	 and	 the	
growing	number	of	households	led	by	single	parents	challenge	traditional	legal	concepts	of	
custody	rooted	in	patriarchal	or	role-based	assumptions.	Family	law	theory	recognizes	that	
legal	 institutions	 reflect	 the	 social	 structure	 of	 their	 environment;	 thus,	 shifts	 in	 family	
organization	 should	 logically	 stimulate	 normative	 evolution	 within	 legal	 systems.	 The	
Mubādalah	perspective	reinforces	this	by	arguing	that	caregiving	in	the	Islamic	tradition	is	
fundamentally	 based	 on	mutual	 responsibility,	 reciprocity,	 and	 shared	 partnership	 rather	
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than	biologically	or	culturally	predetermined	gender	roles.	Consequently,	both	legal	systems	
must	not	merely	preserve	historical	norms	but	adapt	in	a	way	that	places	the	child’s	actual	
welfare,	emotional	stability,	and	development	at	the	center	of	legal	decision-making.	

Conclusion 
The	conclusion	drawn	from	the	discussion	on	child	custody	regulations	and	policies	in	

Indonesia	and	Malaysia	indicates	that	significant	dynamics	have	emerged	in	line	with	changes	
in	 family	 structures	 and	 the	 challenges	 arising	 from	 modern	 family	 conditions.	 In	 both	
countries,	the	prevailing	legal	systems	whether	based	on	positive	law	or	religious	law	play	an	
important	role	in	determining	child	custody,	although	they	often	face	divergent	applications,	
particularly	 when	 cases	 involve	 mixed	 marriages	 or	 single-parent	 households.	 Existing	
policies	 increasingly	 emphasize	 the	 principle	 of	 the	 “best	 interests	 of	 the	 child,”	 yet	 their	
implementation	continues	to	be	shaped	by	cultural,	religious,	and	gender	norms	embedded	
within	society.	Globalization	and	international	human	rights	standards,	such	as	the	United	
Nations	 Convention	 on	 the	 Rights	 of	 the	 Child,	 have	 also	 influenced	 policy	 changes	 by	
promoting	more	comprehensive	and	inclusive	protections	for	children’s	rights.	However,	the	
main	challenge	lies	in	integrating	these	international	principles	with	diverse	domestic	legal	
frameworks	 that	 often	 conflict	with	 traditional	 norms	 and	 religious	 laws	 in	 each	 country.	
Despite	these	obstacles,	there	are	significant	opportunities	to	improve	coordination	among	
relevant	 institutions	 such	 as	 courts,	 social	 agencies,	 and	 government	 bodies	 in	 order	 to	
develop	 child	 custody	 policies	 that	 are	 more	 equitable	 and	 responsive	 to	 the	 realities	 of	
modern	families.	

Overall,	Indonesia	and	Malaysia	must	continue	to	develop	policies	that	are	sensitive	to	
evolving	social	and	family	dynamics,	ensuring	that	decisions	related	to	child	custody	remain	
centered	on	the	welfare	of	the	child	while	taking	into	account	ongoing	societal	changes.	
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